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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: P.R.C. No.1055/18 

                 State                      

                  -vs- 

          Nayan Deka ..…….. Accused person.  

u/s-354(D)/323/385 IPC 

EVIDENCE RECORDED ON  : 18.04.16, 24.06.16, 17.04.17, 23.06.17, 29.08.17, 

15.11.17, 18.01.18, 16.03.18, 02.05.18, 12.06.18 & 25.07.18. 

ARGUMENTS HEARD ON   : 27.11.18 & 10.12.18. 

JUDGMENT DELIVERED ON  : 18.12.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, Ld. A.P.P. 

For the Accused    : Mr. N. Kr. Dutta & Mr. M. Kalita, Ld.   

       Advocates. 

 

J U D G M E N T 

 

1.    The case of the prosecution, in brief, is that an FIR was filed on 13.11.14 

in the Tihu PS by the informant Badan Ch. Barman father of victim “X” alleging 

inter-alia that accused Nayan Deka has been circulating obscene photographs of 

informant's daughter due to which the informant's daughter victim “X” has been 

mentally disturbed and apprehends danger in her future. Hence, the case. 

2.  On receiving the case, the Tihu P.S. registered Tihu P.S. Case No.96/14 

u/s-406/354(D) IPC and started investigation. On completion of investigation the 

I.O laid charge-sheet against accused Nayan Deka 406/354(D) IPC. 
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3.  The CR was sent to Tihu court for disposal. In pursuance of the process 

issued, the accused person appeared before the JMFC, Tihu and on his 

appearance the copies of the case as per the mandate of law u/s-207 Cr.P.C. 

were furnished to the accused person. Thereupon prima facie case was found 

against the accused person u/s-354(D)/323/385 IPC and the charges of the 

offences u/s- 354(D)/323/385 IPC were read over and explained to the accused 

person and he was asked whether he will plead guilty of the offences charged or 

claimed to be tried. He had pleaded not guilty and claimed to be tried. 

Thereafter, Ld. JMFC, Tihu transferred the Case record to the court of Ld. CJM, 

Nalbari as Ld. JMFC, Tihu recorded the 164 CrPC statements of the witnesses. 

4.       During the trial, the prosecution side examined thirteen (13) witnesses 

including the I.O. 313 Cr.P.C. statement of accused person was of complete 

denial. The defence side declined to adduce any evidence. 

5.  I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

  •  Whether the accused person namely Nayan Deka on or before 

13.11.14, at Tihu under Tihu PS and at Guwahati followed and contacted victim Miss 

“X”, a woman to foster personal interaction repeatedly despite a clear indication of 

disinterest by her and thereby committed an offence punishable u/s-354(D) I.P.C. ?  

  •  Whether the accused person namely Nayan Deka on or before 

13.11.14, at Tihu under Tihu PS and at Guwahati voluntarily caused hurt to victim Miss 

“X” and Miss Alimpiya Barman and thereby  committed an offence punishable u/s-323 

I.P.C. ?  

  •  Whether the accused person namely Nayan Deka on or before 

13.11.14, at Tihu under Tihu PS and at Guwahati put victim Miss “X” and her family 

members in fear injury in order to commit extortion and thereby committed an offence 

punishable u/s-385 I.P.C. ?  

 

           DISCUSSION, DECISION AND REASONS 
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6.  PW.1 is Badan Ch. Barman, informant. He deposed that he knew the 

accused since 2014. The name of the accused is Nayan Deka. In the year 2012, 

his daughter Miss “X” was reading Higher Secondary in Tihu College. Thereafter, 

he came to know that accused has fallen in love with his daughter. He pacified 

the accused as well as his daughter properly after which his daughter stopped 

the love-affair, but the accused did not stop to establish the affair with his 

daughter. The accused person took his daughter's photographs. In the year 2014, 

one day, accused called his daughter to come out from her hostel and demanded 

to give her photographs. Accused slapped his daughter. Thereafter, accused 

threatened telephonically on the same day at about 5.20 pm and threatened to 

finish them. He also demanded Rs.50,000/- from him or else threatened to 

circulate the photographs of his daughter. Thereafter, on 09.07.14, informant's 

younger daughter Alimpiya Barman was restrained by the accused person near 

Tihu College and threatened her and demanded money. Thereafter, he went to 

the police station and verbally informed the matter to the police. Police at first 

tried to settle the matter mutually. Accordingly,  accused was called to the police 

station and he was asked to give a written promise that he will not disturb the 

informant's daughter in future. Accused gave written promise. Hence, informant 

did not file any case. After about 1½ – 2 months of this incident, his daughter's 

photographs were published. That is why, he filed this case. Police during the 

investigation seized the promise note which was written by the accused. Ext.1 is 

the FIR and Ext.1(1) is his signature. Ext.2 and Ext.3 are the seizure lists and 

Ext.2(1) and Ext.3(1) are his signatures. M.Ext.1 is the mobile phone of his 

daughter victim “X'. M. Ext.2 is the promise note given by the accused person in 

the police station. Police took his statement during the investigation. 

7. During cross-examination, PW.1 stated that in M.Ext.2, no date is 

mentioned. M.Ext.2 can also be written by any other person. On the backside of 

M.Ext.2 there is written as “copy received” contains the signatures of the accused 

in English. At that time, the O.C of Tihu PS was Bhaskar Kalita who is a relative 

of this witness. It is not a fact that after obtaining the signature of the accused in 

M.Ext.2 forcibly in blank paper by the O.C of Tihu PS, later the contents were 

written. The incident stated today regarding victim occurred prior to 09.07.14. 

The date on which the accused person met his elder daughter in hostel, 

assaulted her and asked her to give her mobile phone was on 27.06.14. On that 
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day, his daughter was staying in a private hostel in B.Baruah college, Guwahati. 

They did not inform the local police or the hostel authorities regarding the 

assault. It is not a fact that no such incident took place in the hostel. The 

accused person forcibly took the photographs of his daughter. He does not know 

what photographs were taken. It is not a fact that he did not state before police 

that one day in the year 2014, the accused person calling his daughter to come 

out from hostel, demanding her photographs, demanding her mobile phone and 

assaulting her and calling this witness at about 5.20 pm in the evening and 

demanding Rs.50,000/- from his witness or else threatened to circulate his 

daughter's photographs. It is not a fact that he has stated all these things falsely. 

It is not a fact that accused did not restrain his daughter Alimpiya while she was 

going to Tihu College and threatened her. Accused read with his daughter in Tihu 

College. He does not know whether it was widely circulated that his daughter 

and the accused were in love. It is not a fact that when the affair of the couple 

has widely circulated he scolded the accused and forced the accused to put his 

signature in a blank document with the help of O.C Bhaskar Kalita. It is not a fact 

that as his daughter and accused were in love, he was ashamed due to which he 

has falsely filed this case. 

8.  PW.2 is Hrishikesh Kalita. He deposed that informant is his brother-in-law. 

He knew the accused person. Victim “X” is his niece. The victim while she was 

reading in Higher Secondary had a love-affair with the accused person. Accused 

forcibly took naked photos of the victim which he heard from his sister. Victim 

studied BA in B.Baruah college. One day, he received phone call that his niece 

victim “X” was slapped by accused person in front of hostel in Guwahati.  

Thereafter, he went to his niece's hostel and then, he took the victim to his 

house by the vehicle of his friend Premjyoti. Thereafter the informant verbally 

informed Tihu PS after which the O.C of Tihu PS called Nayan Deka to the police 

station. He admitted to  give a promise note not to repeat such acts in future. He 

gave written promise in the hand of this witness's brother-in-law. They had 

forgiven the accused person and they did not file any case against him. After 2-3 

months of the incident, they learnt that the victim's naked photo has been 

circulated in social media. Immediately after coming to know about the incident, 

on 13.11.14, his brother-in-law filed FIR in the police station. Police from police 

station came and seized the promise paper which was in the hand of his brother-
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in-law. Ext.2 is the seizure list and Ext.2(2) is his signature. M.Ext.2 is the written 

promise which was given by the accused person. He has not himself seen any 

naked photographs of the victim in social media. 

9.  In his cross-examination, this witness deposed that during the time of the 

occurrence, he was doing business in Guwahati. He did not inform any police 

station in Guwahati that his niece was beaten up. He also did not inform the 

hostel authority. He does not remember the date of the incident which occurred 

in Guwahati. It is not a fact that he did not state before police that one day he 

receiving phone call that his niece was assaulted by the accused person, upon 

receiving the phone call he coming to Panbazar to her hostel and bringing his 

niece to his house, accused giving written promise in Tihu PS. It is not a fact that 

he did not state before police that the accused person obtained naked photos of 

his niece which he heard from his sister. In M.Ext.2, no date is mentioned. It is 

not a fact that he has falsely deposed for the sake of his niece. 

10.  PW.3 is Alimpiya Barman. She deposed that informant is her father. Victim 

is her elder sister. She knew the accused person. She stated that her sister and 

accused Nayan Deka acted as they were in love. In the month of July, 2014, 

when admission was going on in the college, she went to take admission. At that 

time, while she was proceeding on her bicycle, accused Nayan Deka caught the 

basket of the bicycle and demanded her sister's contact number or else 

threatened to circulate her obscene photographs via Internet and also demanded 

Rs.50,000/- from her. As the other friends were with her, she immediately left the 

place. Accused Nayan Deka wanted to assault her, but he could not do so 

because there were friends nearby. 

11.  In her cross-examination, this witness deposed that the incident of 

accused holding her basket of her bicycle occurred in Tihu chowk. Her father is a 

teacher of the college. At that time, many students were present in the college. 

Tihu PS is at a little distance from the college. During the time of the occurrence, 

her maternal uncle Bhaskar Kalita was the O.C of Tihu PS. Prior to the incident, 

her elder sister and the accused person both read in Tihu College. She did not 

inform about the incident before the college authority, but she told about the 

same to her father. She stated that her statements were recorded by police. It is 

not a fact that accused Nayan Deka did not commit any incident with her on 
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14.07.14, so she did not file any case. During the time of the occurrence, her 

friends Anamika, Lalita, Banti were with her. She did not give the names of her 

friends to police. It is not a fact that as no incident occurred with her, hence, she 

did not give the names of her friends to police. The incident occurred in the 

college campus. It is not a fact that before police she did not state that accused 

Nayan Deka grab her bicycle's basket. It is not a fact that accused did not grab 

the basket of the bicycle, did not demand her sister's contact number, did not 

demand any money, did not want to assault her, did not threaten her to circulate 

her sister's obscene photographs, did not demand Rs.50,000/- from her. It is not 

a fact that she did not state before police that accused Nayan Deka demanded 

her sister's phone number, tried to assault her and failed to assault her due to 

the presence of her friends. It is not a fact that she has deposed falsely. It is not 

a fact that as accused had affair with her elder sister, hence, this case was filed 

in order to separate the couple. 

12.  PW.4 is Sarbananda Deka. He deposed that he knew the informant and 

the accused Nayan Deka. About two years ago, one day, accused told him that 

he was called to the police station and asked him to accompany him. As the 

accused is his bhatija, he accompanied the accused to the police station. The O.C 

of Tihu PS told him that his bhatija has committed some wrong and he should 

write his statements. When he asked the O.C what has his bhatija committed, 

the O.C told him that he should write as per the direction of the O.C. As per the 

direction of the O.C, he wrote in a blank piece of paper and put his signature. 

Thereafter, the O.C asked him to leave the police station. 

13.  In his cross-examination, he deposed that he wrote the document as per 

the direction of the O.C. Today he has forgotten what he has written on that day. 

He does not know what wrong has his bhatija committed. He has not seen today 

the document which he wrote in the police station. 

14.  PW.5 is Nirmal Talukdar. He stated that he knew informant Badan Ch. 

Barman. He does not know the accused person. About 21/2 years ago, one day, 

he was playing in the playground. One boy named Amit showed him some 

photographs in his mobile. This witness recognized the photographs to be of 

victim “X”. Amit sent the photographs via blue-tooth to his mobile. Thereafter, his 

mobile was kept in the Tihu PS for 2 days, after that when he received the 
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mobile, he deleted the photographs.   

15.  Defence declined to cross-examine this witness. 

16.  PW.6 is Sanjib Das. He stated that he knew the informant. He does not 

know the accused person. About 2½ years ago, one day, while he was playing in 

the field, one boy named Amit Baishya showed them some photographs of a girl 

in his mobile phone. They saw the photographs and recognized the half naked 

photo of victim. Amit sent the photographs to his mobile. He immediately deleted 

the photographs. Thereafter, police took his mobile phone and returned him the 

mobile phone. 

17.  Defence declined to cross-examine this witness. 

18.  PW.7 is Munindra Baishya. He deposed that he knew the informant and 

the accused. About 2½ years ago, one day, one boy named Rakesh Rajbongshi 

gave him 4/5 photographs through Blue-tooth  to his mobile. As the photographs 

were of obscene photographs of a girl, hence, he deleted the photographs. 

Thereafter police had called him to the police station. He learnt that the obscene 

photographs were of informant's daughter victim “X”. He told the police that 

Rakesh Rajbongshi gave him the photographs. 

19.  Defence declined to cross-examine this witness. 

20.  PW.8 is Mamanibala Kalita. She deposed that informant is her husband. 

She knew accused Nayan Deka. About three years ago, in the year 2014, her 

daughter victim Miss “X” was reading in HS class. Accused Nayan Deka induced 

her daughter to have a love-affair. At that time, her daughter came home and 

stated her the matter. She pacified her daughter and told that when the age will 

arrive, everything will become ok. The accused person blackmailed her daughter 

over phone. After finishing HS in Tihu, her daughter took admission in B.Baruah 

college, Guwahati. She also stated that accused threatened her daughter over 

phone and demanded some photographs and if the photographs were not given, 

he threatened to defame her in the society and also threatened to state about 

the matter to her friends. Somehow the accused managed to take some 

photographs of her daughter. He used to disturb her while she was studying. 

Thereafter, in the year 2014, in the month of June, accused person called her 

daughter to come out of the hostel and threatened to tell her friends if she does 
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not come out. He also threatened to circulate her photographs in the Internet as 

a result of which victim “X” came out of her hostel. The accused demanded more 

photographs from victim “X”. Her daughter asked the accused to delete the 

photographs, but accused did not delete the photographs. When her daughter 

stated that she will not give photographs, accused demanded Rs.50,000/- from 

her and  stated that he will not publish the photographs in the Internet if the 

amount was given. When her daughter wanted to grab the mobile phone from 

him, accused grabbed her daughter's hair and gave her a slap. Thereafter, victim 

went crying back to her hostel. Thereafter, accused called this witness and told 

that he has assaulted her daughter. Thereafter, this witness called her daughter 

victim “X” and she described about the incident. In the following month i.e. July, 

accused restrained her middle daughter and demanded Rs.50,000/- or else 

threatened to circulate victim's photographs over Internet. Thereafter, she 

informed the police station. Nayan Deka, his father and uncle gave written 

promise in the police station that he will not repeat such acts in future. In the 

year 2014, in the month of October, the obscene photographs of her daughter 

were circulated. Thereafter, her husband filed this case. 

21.  In her cross-examination, she deposed that whatever she stated in the 

court today has been informed to her by her daughter. It is not a fact that she 

did not state before police that in the month of June, 2014, accused calling victim 

to come out from the hostel, accused demanding more photographs of victim, 

victim requesting him to delete the photographs, accused not deleting the 

photographs, accused demanding Rs.50,000/- from victim or else circulating the 

photographs over Internet, her daughter trying to take back the photographs 

from the accused, accused grabbing her daughter's hair and slapping her, calling 

her over phone, accused demanding Rs.50,000/- from her middle daughter or 

else threatened to circulate the photographs, thereafter accused giving written 

promise in the police station were not stated before the police. Her husband is a 

lecturer in the Tihu college. The father of the accused is a butcher of broiler 

chicken.  Accused person told her daughter that his father is a service person. 

The O.C of Tihu PS was Bhaskar Kalita at the time of the incident who is her 

related brother. It is not a fact that in order to separate the accused person and 

his daughter, through the O.C her husband filed this case. She did not see the 

obscene photographs of her daughter. It is not a fact that the accused did not 
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circulate any obscene photos of her daughter. 

22.  PW.9 is victim “X”. She deposed that informant is her father. She knew the 

accused person namely Nayan Deka. In the year 2014, in the month July, 

accused Nayan Deka started blackmailing her by demanding her photographs. 

Previously also, the accused induced her to give photographs. When she refused 

to give the photographs, accused Nayan Deka came to B.Baruah college hostel 

and asked her to come outside of the hostel. Thereafter, when she came out of 

the hostel, accused demanded photographs and when she refused, he touched 

her body. At that time, she became emotional and she returned to her hostel. 

Thereafter, accused threatened her parents over phone. Her parents came in 

order to give her custody and they brought her to home. After some days, 

accused restrained her sister while she was going to college and demanded 

Rs.50,000/- from her. Thereafter, police was informed and accused and his father 

gave written promise in the Tihu PS that they will never disturb her in future. 

After about a month of the incident, her friend called her over phone and 

informed her that her half naked photo was circulated in the mobile phones of 

other people. Thereafter, her father filed case thinking about her future. 

23.  In her cross-examination, this witness deposed that the incident of 

blackmailing her, she refusing to give photographs to the accused, accused 

coming to B.Baruah college and touching her on her cheek, accused demanding 

Rs.50,000/- from her sister occurred in the month of July, 2014. In the month of 

August, 2014, her father informed the incident to police. When the photographs 

were demanded and blackmailed, she did not inform the police station. She also 

did not file any case when she was assaulted outside of B.Baruah college hostel. 

She came out of the hostel alone. She did not go to the police station when her 

father filed verbal complaint. Her friend Pinki Kalita and brother Banajit Barman 

informed her about her half naked photographs. She did not see the photographs 

in the phone. She and the accused both read together in the Tihu college where 

her father works as a lecturer. It is not a fact that she did not state before police 

that the accused person induced her to give photographs, he blackmailed her for 

not giving photographs, accused asking her to come out of B.Baruah college 

hostel, he demanding photographs and keeping his hands over her cheeks, the 

accused person giving written promise in the police station, her  friends calling 

her to state her that her obscene photographs were being circulated in the 
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mobile phone. She did not have deep love-affair with the accused. No one knows 

till the 1st year and second year about her affair. When her father came to know 

about her affair, fearing that they will be defamed, hence this case has been filed 

falsely. 

24.  PW.10 is Amit Baishya. He deposed that he knew the informant and the 

accused person. The incident occurred in the year 2014/2015. One day, at about 

6.00-6.30 pm, he came to Tihu market. There, Munindra Baishya told him that he 

has something in his mobile and asked him to take the same via blue-tooth. 

When he took photographs through blue-tooth, he saw victim “X”'s photographs. 

The victim was wearing only a “Gamusa”. As the photo was obscene one, he 

deleted the same. Later, on the next day, he asked Munindra from where he got 

the photos. Munindra told him that Gunjan Barman circulated the photographs 

and Gunjan took the photographs from Nayan. Police took his statements. 

25.  In his cross-examination, this witness deposed that he did not ask 

anything to Gunjan. It is not a fact that he falsely stated that Gunjan took the 

photographs from Nayan. 

26.  PW.11 is Gunjan Barman. He deposed that he knew the informant. He 

does not know the accused. Later, he stated that he recognized the accused if he 

sees him. In his further examination, this witness stated that he knew the 

accused person. On 08.01.15, during the time of investigation of this case, he 

went to the court of JMFC in order to record his 164 CrPC statement. Ext.4 is the 

164 CrPC statement and Ext.4(1) and Ext.4(2) are his signatures. He was the 

General Secretary of Tihu college. During the incident, he came to the Market 

place and learnt that victim who was a student of Tihu college, her obscene 

photographs were being circulated. Police called him to the police station as 

victim's father is a lecturer  of Tihu college. Police asked him whether he knew 

anything about the incident and requesting his help for stopping circulation of the 

photographs. He told police that he will cooperate. He gave his statements in the 

court as per the direction of the police. This witness is declared as hostile by the 

prosecution. 

27.  During cross-examination by prosecution, this witness deposed that it is a 

fact that in Ext.4 he has given his statements. No police or no other person was 

present when he gave his statements. His statements were recorded by 
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magistrate. It is not a fact that he has falsely deposed on that day. He did not 

state in his statement that he narrated the incident as per police direction. 

Accused person is his  college classmate. It is not a fact that as the accused is his 

friend, he has  falsely deposed. 

28.  In his cross-examination by defence, this witness deposed that during the 

time of the occurrence, he was in Delhi. The O.C of Tihu PS was Bhaskar Kalita. 

He did not see the photographs. Police did not also show him the photographs. 

He was asked to give his statement in this case in Tihu. Police told him that if his 

statements were recorded, then circulation would stop. The accused person is 

not his friend. 

29.  PW.12 is Rakesh Rajbongshi. He stated that he knew the informant. He 

knew accused Nayan Deka. In the year 2014, Gunjan Barman sent some 

photographs of victim on his mobile. Victim was half naked in the photographs. 

He deleted the photographs. Munindra had taken the photographs from him. 

Police recorded his statement in the police station and took his mobile. He also 

gave his statement before police. Ext.5 is his 164 CrPC statements and 

Ext.5(1&2) are his signatures. Police recorded his statements. Victim is 

informant's daughter who reads in Guwahati in college. 

30.  Defence declined to cross-examine this witness. 

31. PW.13 is I.O Md. Jalilur Rahman. He deposed that on 13.11.14, he was 

working as Attached Officer in Tihu Sadar P.S., On that day, informant Badan Ch. 

Barman filed a written FIR in Tihu P.S. On receiving the case the O/C registered 

Tihu P.S. Case No.96/14 u/s 406/354(D) IPC and he was given the task of 

investigation. He recorded the statement of informant at the police station. On 

that day the informant handed over one agreement which was seized by him in 

presence of witnesses. Ext.2 is the seizure list and Ext.2(3) is his signature. He 

visited the place of occurrence on the same day and drew the sketch map. He 

also recorded the statements of witnesses and the victim at the place of 

occurrence. He recorded the statement of seizure witnesses Bhupen Deka and 

Sarbananda Deka. He seized one mobile phone from victim. Ext.3 is seizure list 

and Ext.3(2) is his signature. He forwarded witnesses Gunjan Barman and 

Rakesh Rajbongshi to the Ld. Elaka Magistrate in Tihu for recording their 164 

Cr.P.C., statement. The accused Nayan Deka surrendered before the Ld. J.M.F.C., 
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Tihu and he was forwarded to judicial custody. He interrogated the accused in 

Nalbari District Jail after obtaining due permission from the Eleka Magistrate. The 

investigation was supervised by Ld. D.S.P., (Hq) Mr. Giasuddin Ahmed and he 

suggested him to file charge sheet u/s 406/354(D) IPC. Accordingly He filed 

charge sheet against the accused Nayan Deka u/s 406/354(D) IPC. Ext.6 is the 

charge-sheet and Ext.6 (1) is his signature. He did not force the witness Gunjan 

Barman to depose as per his dictation. He willingly deposed before this witness. 

32.  During cross-examination, this witness deposed that as per Ext.1 FIR 

there is no date and time of incident noted in the FIR.  Ext.2 was furnished by 

the informant to him. He has not seen the seized agreement before the court 

today. He has not seen the seized mobile in court today. He did not conduct any 

investigation in B. Barooah College Guwahati. He did not furnish any call list of 

the seized mobile before the court. He did not conduct investigation in whose 

name the SIM card of the seized mobile phone. He did not seize any mobile 

phone from the accused person. He did not seize any other mobile phone. He 

recorded the statement of witness Badan Ch. Barman. He did not state before 

him that the accused demanded photo and mobile from his daughter and 

assaulted her. He also did not state that accused demanded Rs.50,000/- at '5:30 

pm'. He also did not state that if Rs.50,000/- is not paid he will disseminate the 

nude pictures of victim. He recorded the statement of witness Hrishikesh Kalita. 

He did not state before him that victim was assaulted in front of her hostel in 

Guwahati and after hearing the news he came to her hostel, victim being brought 

to her house, and brother in law of Hrishikesh verbally informing Tihu P.S., 

accused Nayan Deka given written assurance in the Tihu P.S. He recorded the 

statement of Alimpiya Barman. She did not state before him that accused person 

caught her cycle basket, accused asking her elder sister's contact number and 

wanting to assault her but failed to do so as her friends were present with her. 

He recorded the statement of Sarbananda Deka on 19.11.14. He did not state 

before him that accused threatening to give the photograph of victim if 

Rs.50,000/- is not paid as he demanded, victim wanting to took back the 

photograph from the accused, accused holding victim's hair and accused calling 

her and stating that he himself had assaulted victim and accused given assurance 

in the police station. I recorded the statement of victim. She did not state that 

accused instigated victim and took photograph of her, accused and his father 
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given  written assurance. It is not a fact that he filed charge sheet without proper 

investigation. 

33.  These are the materials on record. 

34.  Let us first discuss the fact whether the prosecution has been able to 

prove that accused person has disseminated the disgraced or obscene 

photographs of the informant’s daughter. 

35.  As per P.W.9 victim the accused started blackmailing her from 2014 

onwards to obtain some photographs. She stated that even prior to that the 

accused person has coaxed her to part with some photographs. The prosecutrix 

however is silent as to when the photographs were taken, how they were clicked 

and who clicked them. She is also silent why the accused had forced her to part 

with the photographs.  Although there is trace in the case from the perusal of the 

FIR itself about there being a love affair between P.W.9 and accused, P.w.9 has 

not admitted the relationship. She stated that when she refused to give the 

photographs, the accused came to the B.Barooah hostel in Guwahati and 

demanded her to come out of the hostel. She stated that she came out upon 

heeding the demands of accused. The accused again demanded the photographs 

and when she refused, he placed his hands on her body. She stated that she was 

sad and she went back to the hostel. But it is seen that P.W.9 did not lodge any 

case in the nearest police station regarding the incident. She also did not lodge 

any complaint before the B.Barooah college authorities. Neither she informed the 

passer byes. Moreover this witness also did not state before the I.O. in her 161 

Cr.P.C. statements that accused person touched her when he went to meet her in 

the hostel, demanded some of her photographs. Hence I find that informant 

ought to have stated about such material facts before the I.O. Moreover P.W.9 

herself stated that accused person was blackmailing her since prior to the 

incident that occurred in B.Barooah college hostel. In such a case if p.w.9 knew 

that accused was blackmailing her she ought not to have meet the accused 

person by coming outside the college hostel. Be that as it may P.W.9 herself also 

did not state whether the earlier photographs obtained by accused were 

obscene. P.W.9 also did not directly attribute the accused person of disseminating 

the photographs.  She stated that after the accused gave a written promise that 

he will not disturb her she was informed by her friends that her half naked 
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pictures have been circulating by mobile phone.  Therefore nowhere from the 

evidence of this witness court can presume that the accused took half naked 

photographs of this witness and that she herself handed over her half naked 

photographs to accused person.  Neither P.W.9 stated that after obtaining her 

otherwise decent photos the accused morphed those photos to make them 

indecent ones. Therefore this question remains unanswered in her evidence . 

Further even if we assume that there was a love relationship between P.W.9 and 

accused person, PW.9 remained completely silent regarding whether she had 

parted with any such obscene photographs during their courtship days and 

handed them over to the accused . Therefore we have to look into the evidence 

of other witnesses to find whether the disseminated obscene photos were being 

circulated by accused . 

36.  In this respect the evidence of witnesses namely P.W.5,P.W.6 P.W.10, 

P.W.11, P.W.12, are relevant. PW.5 Nirmal Talukdar stated that one day, when he 

was playing in the field one boy named Amit showed him a photo of PW.9 in his 

mobile phone. PW.5 stated that Amit had circulated the photo to him. but the 

said Amit was not made an accused in this case by the I.O. PW.6 in the same 

tune also stated that it was PW.10 who has circulated the obscene photos of 

victim. P.w.10 stated that one day he met Munindra Baishya when he came to 

Tihu market in the evening at about 6:00-6:30p.m. Munindra asked to take 

something via Bluetooth from his mobile. He took the folder from mobile phone 

of Munindra to his mobile and saw that same is the photograph of P.W.9. In the 

said photograph apparently P.W.9 was only wearing a gamosa. He stated that he 

deleted the picture as it was obscene.  Munindra told him that Gunjan Barman, 

P.W.11 had given him the photograph and Gunjan had obtained the photograph 

from accused person. The said Munindra Baishya was not examined by the I.O. 

He was also not made an accused of this case for disseminating the photograph. 

Apparently P.W.11 Gunjan Barman who also was alleged by P.W.10 of 

disseminating such photograph was also not made an accused for this case. 

Rather the prosecution examined him as a witness. P.W.11 Gunjan Barman was 

examined as a witness. He has not supported his 164 Cr.P.C.statements recorded 

before the Judicial Magistrate 1St class. Hence he was declared as hostile by the 

prosecution. Upon going through the evidence of P.W.11 Gunjan Barman it is 

seen that during the time of the occurrence this witness was the general 
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secretary of Tihu College. The informant was working as a professor of Tihu 

College. He stated that when he came to the marketplace he heard that Kaberi’s 

photographs were being circulated. Police called him to the police station and 

asked him if he knew about the circulation of those photos. He told police that he 

will co- operate. He stated that he was asked by police to depose as per police 

accordingly he deposed as per police that he obtained an indecent photograph of 

informant’s daughter from accused Nayan. Exhibit 4 is the said statement and 

Exhibit 4(1) and Exhibit 4(2) are signatures of P.W. 11. Now it is this statement of 

P.W.11 from which he has not supported in as much as he has stated that he has 

given the statement as per the direction of police. 

37.  Now question arises whether the court can rely on the said retracted 164 

Cr.P.C. statement of P.W.11  recorded before the Judicial Magistrate 1st class, Tihu 

vide Ext.4 to prove that accused Nayan Deka had disseminated the indecent 

photograph to P.W.11. For this first let us see the evidentiary value of 164 Cr.P.C. 

statement accused person. The Hon’ble Apex Court in the case of George 

Vs State of Kerela , AIR 1998 SC 1376 held that the statement of witness 

recorded under this section is not substantive evidence and can be used only to 

corroborate or contradict that witness. 

38.  In the case of T Diwakara vs State of Karnataka 2006 CrL.J. 

4818(4814) it was held that If the dependent whose statement is recorded 

under sec 164 Cr.P.C. turns hostile, he/she can be prosecuted for perjury but on 

the strength of such statement no conviction can be recorded.   

39.  Therefore as p.w.11 has not supported his 164 Cr.P.C. statements vide 

Ext.4 in the light of the judgment referred to above court cannot convict the 

accused on the strength of such statement. Moreover from the evidence of 

P.W.13 Jalilur Rahman, I.O. it is seen that the I.O. failed to seize the mobile 

phone of accused person and neither sent the said mobile phone to the forensic 

science laboratory for finding out whether the obscene photos were sent from 

the mobile phone of the accused person to the mobile phone of P.W.11. Hence it 

cannot be believed that the mobile of the accused was the originator of those 

photos. Neither the obscene photos were seized by the I.O. 

40.  Now coming to the Material Exhibit No.1 the mobile handset of victim “X” 

which is seized vide Ext.3. It is seen that the mobile phone belongs to the 
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informant’s daughter. The I.O has failed to extract any obscene photos from the 

mobile phone. The seizure of this mobile phone is not helpful to the prosecution 

case as it belongs to the informant’s daughter and not to the accused person. 

Coming to Ext.2, it is seen that one letter signed by Nayan Deka was seized from 

the possession of complainant Badan Ch. Barman. From perusal of M.Ext.2 

promise letter, it is seen that there is no date mentioned in the promise letter. 

PW.1 stated that the M.Ext.2 was signed by the accused person in Tihu PS in 

front of O.C Bhaskar Kalita, but the said Bhaskar Kalita was not examined by the 

I.O or by the prosecution. PW.1 also himself stated that someone else may also 

write M.Ext.2. Bhaskar Kalita was a vital witness in this case regarding proving 

M.Ext.2 because PW.1 Badan Ch. Barman has stated that after the accused 

person threatened the informant’s younger daughter Alimpiya Barman and 

restrained her on her way to college, informant went to the police station and 

tried to obtain a peaceful solution to the problem. At that time the accused 

person came to the police station and he gave a written promise that he will no 

longer disturb his daughter. The said confession was not proved by the 

prosecution as per law. The writer of M.Ext.2 PW.4 Sarbananda Deka has stated 

that the accused who was his bhatija was called to the police station. The O.C of 

Tihu PS stated that the accused person had committed fault and asked this 

witness to write that he was sorry for his misdeeds. This witness stated that he 

wrote M.Ext.2 as per the direction of the O.C Bhaskar Kalita. Thereafter, he put 

his signature below the same. The M.Ext.2 was not produced before this witness 

in order to prove his signature on the same or the date on which it was executed 

although it was seized by the I.O. Hence, it could not be said that M.Ext.2 which 

was produced before the court and seized by the I.O was the same which was 

written by PW.4. Further perusal of the evidence of PW.1 also shows that he has 

not informed the hostel authorities or the local police station regarding the 

incident which occurred in B.Baruah college hostel in Guwahati with his daughter. 

This witness is also not a direct witness of the incident that happened in B. 

Baruah college. Moreover, it is also seen that as informant had objection of the 

affair of the accused person with his daughter, there is possibility that he may 

falsely depose in order to see the accused person convicted.   Hence, I do not 

find him as a reliable witness. In the same tune as PW.1, PW.8 mother of PW.9 is 

also not an eye witness of the incident that occurred outside of B. Baruah 

college. This witness also not stated that the photographs obtained by the 
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accused person from her daughter were obscene. Hence, she is not a direct 

witness. But, she has admitted her relation of love-affair between the accused 

person and her daughter. She also stated that the father of the accused person 

was a meat seller and the accused had stated his father to be a service person. 

She has also admitted the then O.C of Tihu PS Bhaskar Kalita was her relative 

and she has good relation with Bhaskar Kalita. This witness also not saw the 

obscene photographs as alleged to be circulated by the accused person. Further 

the evidence of PW.3 sister of PW.9 shows that in the year 2014 in the month of 

July, when her college admission was going on, the accused person has stopped 

her bicycle by holding her basket of the bicycle and demanding to give him the 

contact number of her sister, or else threatened to circulate her obscene 

photographs on net. But this incident is not corroborated by any other eye 

witness. PW.3 also did not file any case in the nearby police station about the 

accused person restraining and threatening her. Although PW.3 stated that during 

the incident of restraining and threatening her, her friends Anamika, Santa and 

Banti were with her, they were not examined by the I.O in order to support the 

story of PW.3. I.O could also have examined the other students of Tihu college as 

the offence of restraining and threatening her occurred in Tihu college, but none 

of the students of the campus was examined in order to support the prosecution 

case. Hence, the evidence of PW.3 could not be believed. 

 

41.  Under the circumstances after having gone through the evidence of 

witnesses more particularly from the evidence of PW.9 and PW.11, the 

prosecution failed to bring home the offences u/s-354(D)/323/385 IPC beyond all 

reasonable doubt. 

 

42.  In the backdrop of the entire evidence on record and taking into account 

the facts and circumstances of the case, the accused person namely Nayan Deka 

is acquitted of the offences beyond all reasonable doubt u/s-354(D)/323/385 IPC 

and he is set at liberty forthwith. 

 

43.  Seized articles are to be disposed of as per law. 

 

44.  Bail bond will stand cancelled after six months. 
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45.  Judgment is written in separate sheets and delivered in open court.  

 

 Given under my hand and seal of this court on this the 18th day of 

December, 2018.                    

     

 

                                            (Smti. K.R. Deka) 

                        Chief Judicial Magistrate, 
                                                                                Nalbari.   
  

 

 Dictated and corrected by me 

  

            

   

         (Smti. K.R. Deka) 

 Chief Judicial Magistrate, 

               Nalbari.   
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A P P E N D I X: 

 

Witnesses for the prosecution 

 

PW.1  - Badan Ch. Barman, informant. 

PW.2  - Hrishikesh Kalita. 

PW.3   - Alimpiya Barman. 

PW.4  - Sarbananda Deka. 

PW.5  - Nirmal Talukdar. 

PW.6  - Sanjib Das. 

PW.7   - Munindra Baishya. 

PW.8  - Mamanibala Kalita. 

PW.9   - Victim. 

PW.10  - Amit Baishya. 

PW.11  - Gunjan Barman. 

PW.12  - Rakesh Rajbongshi. 

PW.13  - I.O Md. Jalilur Rahman. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1   - FIR. 

Ext.1(1) - Signature of informant Badan Ch. Barman. 
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Ext.2   - Seizure list. 

Ext.2(1) - Signature of informant Badan Ch. Barman. 

Ext.2(2) - Signature of PW Hrishikesh Kalita. 

Ext.2(3) - Signature of I.O Md. Jalilur Rahman. 

Ext.3   - Seizure list. 

Ext.3(1) - Signature of informant Badan Ch. Barman.   

Ext.3(2) - Signature of I.O Md. Jalilur Rahman. 

Ext.4   - 164 CrPC statement of PW Gunjan Barman. 

Ext.4(1&2)  - Signature of PW Gunjan Barman. 

Ext.5   - 164 CrPC statement of PW Rakesh Rajbongshi. 

Ext.5(1&2) - Signature of PW Rakesh Rajbongshi. 

Ext.6   - Charge-sheet. 

Ext.6(1) - Signature of I.O Md. Jalilur Rahman. 

M.Ext.1 - Mobile phone of victim. 

M.Ext.2  - Written promise of accused. 

 

Defence Exhibits 

None 

 

 

                                                         (Smti. K.R. Deka) 

                                                         Chief Judicial Magistrate,  
                   Nalbari.   
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